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ARGUMENT. 


Since the questions involved, which we will dis- 
cuss in this brief, are identical in the two cases, 
Nos. 3537 and 3538, we will confine ourselves to the 
filing of brief in the Hamilton case. We will con- 


sider the suggestions made by Defendant in Error 
in their order. 


It is stated (Brief 4): ‘‘Early in 1917 Stanton 
gave Wilson & Co. an option on his stock for $200 
a share, which option was not exercised.’? We 
failed to refer to this fact in the opening brief, 
and it has some bearing, since, from this, it ap- 
pears that Stanton was willing to sell for $200 a 
share up to the time the option was given on May 
8, 1917, but the packers, Wilson & Co., did not de- 
sire to exercise such option. 


It is said (Brief 5) that Stanton’s ‘conclusion 
was that they ought by all means, to sell the stock 
and that he would take $150 a share for his stock 
if he could not do any better.’’ Stanton never pur- 
sued any other course than one consistent with a 
desire to sell. He was, however, as was natural, 
endeavoring to get the best price possible. 


It is said (Brief 7), that this excess which Stan- 
ton received over $200 a share amounted exactly 
to $20 a share on the stock Stanton, Hamilton and 
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Hample. This is conceded, but it proves absolutely 
nothing, except that the parties used that method 
of determing what would be paid Stanton for 


the three additional agreements. Why this method 
was used was explaimed by the witnesses Robbins, 
O’Hern, Kazer and Stanton, and there is nothing 
inconsistent or unreasonable in the explanation nor 
any evidence to the contrary. 


It is said (Brief 7), ‘‘the conclusion is irresistible 
that Stanton sold his own stock at the price stated 
in the option, $220 a share, and then procured to 
be added to it $20 a share on the Hamilton and 
Hample stock.’?’ Why such a conclusion is irre- 
sistible, is not explained. The conclusion. however, 
we submit is irresistible, even if there was not 
such an overwhelming uncontradicted evidence on 
that point, that Armour & Co. was buying, in ad- 
dition to Stanton’s stock, his agreement not to enter 
into business, his guarantee of the accounts, and 
his agreement to assist in the business and that the 
consideration for these agreements constituted the 
excess of $92,266.67 over $200 a share. 


It is said (Brief 8) that Armour @& Co. also 
agreed to purchase from Stanton within four 
months any stock he might acquire from other 
stockholders at $220 a share. This simply shows, 
what was stated in our opening brief, that Armour 
& Co. finally was willing to pay for a majority, 
or all of the stock, together with the three personal 
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agreements from Stanton, a sum which would be 
produced by multiplying the total number of shares 
acquired by $220. Nothing else can be gathered 
from the evidence. The three additional agree- 
ments were Stanton’s, and the payment therefor 
belonged to Stanton, and neither Hample, Hamil- 
ton nor any other stockholder had any interest 
therein. 


It is said (Brief 8) ‘‘the evidence is overwhelm- 
ing that the pretense that the sum over $200 a 
share that was paid him for his stock was paid 
for these incidental agreements is the veriest sham. 
In any event it was obviously a question for the 
jury upon the direct testimony and the inferences 
reasonable to be drawn from all the evidence as to 
the true nature of the transaction between Stan- 
ton and Armour & Co.’’ Assertions are not proof, 
and there is at this place in the brief no attempt 
made to sustain these assertions. We shall now 
proceed to show that the only attempt at any place 
in the brief to support these assertions did not 
reach the point, or purport to reach the point, and 
that there is searcely an attempt to support the 
claim that a sum in excess of $200 a share was 
paid for the stock. The only discussion on this 
point is found in Defendant in Error’s brief at 
pages 12 to 34, inclusive, and we invite the court’s 
careful consideration to these pages. 


It is first said (Brief 12) that “Stanton’s trial 
counsel took the view that there was evidenee to 
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take the case against him to the jury.’’ The fact 
that Plaintiff in Error’s trial counsel did not make 


a motion for non-suit, can not put into the record 
evidence that is not there; nor can it make a case 
for the jury if in fact there was no such evidence. 
The most that can be said is that Stanton’s trial 
counsel had failed to analyze the evidence, due to 
the hurry attending the trial. 


Next is a suggestion (Brief 12) that counsel for 
Stanton requested instruction on the theory of the 
claim made by the complaint. This was no confes- 
sion of anything; it was simply construing the 
complaint. 


Next, it is suggested (Brief 13) that the suffi- 
ciency of the evidence can not be raised now, be- 
cause there was no motion for non-suit. This sug- 
gestion has nothing to do with the determination 
of the question whether there was or was not evi- 
dence to establish that a sum in excess of $200 a 
share was paid for the stock. It may be that 
counsel for Stanton should have made a request for 
a peremptory instruction, but their failure to do 
so would not change the evidence that is before the 
court. However, on the necessity for a requested 
peremptory instruction, we submit that the ulti- 
mate end in the trial of a law suit is to see that 
justice is done, and it would seem hardly possible 
that a judgment would be permitted to stand where 
it is plain that no right of action existed. How- 
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ever, a decision on the questions raised in this case 
does not rest upon the fact that there is no evi- 


denee to sustatn the verdict. 


Tt is further said (Brief 17) Hample and Ham- 
ilton both testified that Stanton urged them to 
leave to him the negotiations for selling all their 
stock to Armour & Co., saying that ‘‘he would 
drive as hard a bargain with Armour & Co. as he 
could, would not sell his stock unless he also sold 
theirs, and that they should receive the same price 
for their stock that he received for his.’’ It is 
true that there is such evidence, but it has no bear- 
ing on the question as to whether more than $200 
was received for the stock. If there was nothing 
in excess of $200 received for the stock, then Stan- 
ton violated no agreement with Hample and Ham- 
ilton and wronged them in no manner, and it is 
not contended that he did not attempt to drive as 
good a bargain as possible. In driving such bar- 
gain, however, there was no duty on the part of 
Stanton to contribute his own individual property 
and rights for the purpose of swelling the purchase 
price of the stock. 


It is next suggested (Brief 17) ‘“‘it is equally 
manifest that the question whether Stanton was 
paid $220 a share for his stock plus $20 a share 
on the Hample and Hamilton stock’? was for the 
jury. It is said that it is a remarkable coincident 
that this additional amount received by Stanton 
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over $200 a share was exactly $20 a share for the 
stock of Stanton, Hample and Hamilton. Even if 
it was remarkable, there would be nothing in that 
circumstance alone to show that this additional 
amount was paid for the stock, and especially 
when the written contract between Armour & Co. 
and Stanton was introduced mn evidence and shows 
that the $576,400 was paid for Stanton’s stock and 
these three additional agreements. The evidence 
as to why this method was used 1s uncontradicted, 
and we must submit that there is nothing unrea- 
sonable in it. In other words, if the amount paid 
for these additional agreements had been an even 
$100,000, then, according to Defendant in Error’s 
position, they would have no standing in court, 
but since the amount happened to be $92,266.67, 
which amount could be produced by multiplying 
the number of shares of Stanton, Hample and 
Hamilton by $20 that it thereupon made a ease. 
The proposition, of course, is absurd. 


Tt is said (Brief 19), ‘‘true, he says that after 
they had examined it, they said they would not 
take it at $220 a share, but the fact that they did 
pay that and more for the stock proves that he 
prevaricated in that as he did in so many other 
things during the progress of the trial.’? This 
statement, of course, is without any foundation, 
as there is no evidence that Armour & Co. did 
take the stock at $220 a share, but these agreements 
to retire from business, the guarantee of accounts 
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and agreement to assist in the business were nec- 
essary in order to obtain the price that was paid 
by Armour & Co. 


The suggestions (Brief 20) about what.took place 
when Stanton was at Butte have no bearing what- 
soever upon the price paid by Armour & Co. for 
the stock. Stanton may have been pessimistic about 
the value, and he may have been over-anxious to 
sell, but there is no contention that he did not 
drive as hard a bargain as he could in making the 
sale. He violated no duty to Hample and Ham- 
ilton. 


The suggestion (Brief 21) that Armour & Co. 
agreed to pay $220 a share for any additional stock 
which Stanton might secure is entirely in harmony 
with our contention that Armour & Co. finally were 
willing to pay for a majority, or all, of this stock, 
together with the three agreements from Stanton, 
an amount produced by multiplying the number of 
shares acquired by $220. 


The above, we believe, comprises the sum total of 
the arguments of Defendant in Error for the pur- 
pose of establishing that a price in excess of $200 
a share was paid for the stock. We submit that 
such argument is not only weak, but that it does 
not attempt to go to the point, and the sugges- 
tions made have no bearing on the question what- 
ever, and that counsel for Defendant in Error knew 
absolutely that the arguments advanced were not 
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sound and could not stand. It is pertinent to ob- 
serve that it has not been pointed out how Stan- 
ton was compensated for his agreement to retire 
from business, his guarantee of the accounts on 
which he had paid $22,534 and his assistance in the 
business for one year, unless this $92,266.67 be- 
longed to him, nor has there been any attempt to 
suggest any reason why Hample and Hamiltou 
should be the beneficiaries of these agreements. 


It is suggested (Brief 27) that the trial court 
did not err in instructing the jury that the amount 
of recovery was $20 a share if they found in favor 
of Defendant in Error, and in not allowing any 
deduction on account of the commission payable 
to Grinnell, because Grinnell did not perform his 
contract in that Armour & Co. would not pay cash. 
However, there is no force in this suggestion, as 
the evidence conclusively shows that Stanton, 
Hample and Hamilton all waived the payment of 
cash, and, under such conditions, the agent is still 
entitled to his commission. I*urther, it is suggested 
that the court had a right to eliminate the ques- 
tion of commission because Stanton’s contention is 
that but $200 a share was paid for the stock. If 
Stanton’s contention was not sustained in this re- 
spect, this would not give Defendant in Error a 
right to recover more than in ‘‘equity and good 
conscience’? he was entitled to receive. 


It is further suggested (Brief 28) that, at the 
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request of Stanton’s counsel, the court instructed 
the jury that the option feature of the agreement 
with Grinnell was unenforceable. This imstruction 
related only to the option feature; it had nothing 
to do with the other provision in the agreement 
that a commission was to be paid if a sale was 
made. 


it is said (Brief 28) that ‘‘there is not an atom 
of evidence that Stanton waived the terms of pur- 
chase stated in the Grinnell option.’’ The evidence 
on this point, however, is absolute that Stanton 
dealt with the purchasers procured by Griinell, 
and agreed with them to accept payment in the 
manner shown by the contract. 


It is said (Brief 30) that if this instruction was 
erroneous, ‘‘it was’ the duty of counsel to request 
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an instruction concerning that view.’ 
a question of the trial court giving additional in- 
structions about which complaint is made. The 
error was that the instruction given was erroneous 
and required the jury to return a verdict of $20 a 
share, when, if there was anything for them to con- 
sider at all, the amount of the verdict should be 
less, or, In any event, the jury should have been 
permitted, under the ‘‘equity and good conscience’’ 
rule, to determine the amount. For the court to 
have given any other instruction on the subject 
which would correct the error, it would have been 
necessary to withdraw the instruction already 
given. 


WZ 


It is suggested (Brief 31) that Hample and 
Hamilton testified that Stanton agreed himself to 
take care of Grinnell’s commission. This testi- 
mony, however. was contradicted by Stanton, and 
it was therefore, in any event, a question for the 
jury, but even with this evidence of Hample and 
Hamiiton, if there was such an agreement, it re- 
lated to a sale being made at $200 a share, and had 
nothing to do with the situation now existing when 
Defendant in Error is claiming a right to repudiate 
that sale and to recover on basis of a sale at $220 
a share. 


The authorities cited at pages 32, 33, 34 and 30 
of the brief have no bearing whatsoever upon the 
error in this instruction. As suggested before, the 
criticism of the instruction is not that it was not 
sufficiently full, but that it was a positive state- 
ment that Defendant in Error was entitled to re- 
cover a certain amount, when, under the law, if a 
recovery could be had it would be a lesser amount. 
Amplification of the instruction could not cure the 
error; it could only be cured by the withdrawal of 
such erroneous instruction. 


With reference to these three additional agree- 
ments on the part of Stanton and the right, assum- 
ing Defendant in Error was entitled to recover, of 
the jurv to take such facts into consideration under 
the ‘‘equity and good conscience’? rule, and the in- 
struction by the court that the amount of recovery 
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should be $20 a share, Defendant in Error again 
urges that the objection 1s not open, because coun- 
sel for Stanton should have requested additional 
instruction (Brief 36). But the situation here was 


exactly the same as with reference to the Grinnell 
commission. Additional instructions would not 
cure the error; it could only be cured by with- 
drawal of the erroneous instruction. 


Further, at the same page, it is urged that coun- 
sel for Stanton should have pleaded these thiee 
additional agreements for the purpose of minimiz- 
ing a recovery. This, however, could not be true, 
as the question involved was the extent of Stan- 
ton’s hability, if there was a liability. The evi- 
dence introduced by Defendant in Error showed 
the facts, and any evidence introduced by Stanton 
was without objection and was properly before the 
court and jurv. In no event, however, would an 
affirmative pleading be necessary, as the question 
at issue was what amount, if any, did Stanton re- 
ceive which in ‘‘equity and good conscience’’ be- 
longed to Defendant in Error. Defendant in Error 
could claim nothing more. 


It is said (Brief 37) that the complaint in this 
case was strictly for money had and received, and 
it was not on the theory of both tort and implied 
contract. It is, however, at once manifest that the 
complaint clearly states a cause of action in tort, 
and if this were not true the trial court proceeded 
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on that theory, as shown by the instruction quoted 
in Specification of Exror 3, and it is perfectly ap- 
parent from said instruction that the court sub- 
mitted the case to the jurv on the two theories. 
Even if the complaint was only for money had 
and received, the error still exists, since the court 
subinitted the case on the two theories. 


It is said (Brief 39), that in Specificanonssor 
Error 2, 3 and 4 we have selected ‘‘isolated parts 
of three different instructions.’’ These are not 1s0- 
lated parts, they all deal with an additional theory 
of recovery submitted by the court, and there is 
nothing in the instructions as a whole that min- 
linizes, or seeks to minimize, such instructions. <As 
suggested in the opening brief, there are only two 
possible constructions of this criticised portion: 


(1) That if without fraud, breach of ageney, 
or representing Defendant in Error, and without 
having had anything to do with the sale of Hample 
and Hamilton’s stock, any of the purchase price 
was paid to Stanton, he was lable. 


(2) If Stanton received a commission on the 
sale of Hample and Hamilton’s stock, or had an 
agreement with Armour & Co. that as to any stock 
purchased at less than $220 a share, he was to have, 
and did receive, the difference, he was Hable. 


As to the first theory, Stanton would not be 
hable unless the money was paid to him for the 
use and benefit of Hample and Hamilton, and not 
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paid to him as his own. There is no suggestion 
in the evidence that this was done, and, in fact, 
the whole theory of the case on part of Defend- 
ant in Error was that it was not paid on that 
assumption. The very contract with Stanton shows 
that it was paid to him as his own. 


On the second theory, it, of course, would not 
be true that Stanton would be hable if the money 
was paid to him as commission, or under any other 
character of agreement when he was not represent- 
ing Hample and Hamilton, made no misrepresen- 
tations, did not sell their stock and committed no 
wrong. 


At pages 44 el seq. citations of cases having to 
do with money had and received are made. A dis- 
cussion of the law of money had and received is of 
no importance. While this form of action is a 
liberal one, no cases are to be found permitting a 
recoverv where money is paid to another, and re- 
eeived by such other, as his own, and such other 
person has violated no duty to anyone. Nor are 
there any cases that permit a recovery where one 
has received money without the commission of 
wrong and under lawful agreement. 


It is said (Brief 47), ‘‘it is true that if the criti- 
cised instructions stood alone, and were not sup- 
plemented by the other instructions, they are not 
so complete as they might have been made, or, prob- 
ably, as the trial judge would have made them if 
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he had given no other instructions touching the 
evidence necessary to sustain the action.’? How- 
ever, counse] has not pointed out any instruction 
given by the trial court which corrected these errors 


or removed the sting. 


It is further suggested (Brief 48) that the in- 
struction was peculiarly sound ‘‘if a part of the 
consideration for the sale of the Hample and Ham- 
ilton stock was in fact paid to and retained by 
Stanton, his relation to them, and his concealment 
of matters vitally affecting the transaction, were 
such that he could not in equity and good con- 
science keep it.’? Counsel has here forgotten his 
hnes. He has overlooked the fact that in thesé 
criticised instructions the trial court has carefully 
excluded any violation of agency, and any mis- 
representations in sale of the stock by Stanton. 


It is stated (Brief 49), ‘‘it is generally accepted 
that the mere fact that a person is a director of 
a corporation imposes no fiducial obligation upon 
him in dealing with a shareholder concerning the 
latter’s stock.’? Following this, at various pages 
of his brief, counsel refers to cases of dealings be- 
tween an officer of a corporation and stockholder, 
and seems to intend to claim some advantage by 
reason thereof. In the first place, counsel is still 
eonsidering the correctness of the instructions set 
out in Specifications of Error 2, 3 and 4 and these 
instructions exclude any dealings on the part of 
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Stanton for Hample and Hamilton, exclude agency, 
exclude any sale of their stock and proceed on the 
theory that they sold their own stock. Second, 
there is no evidence that the stock was sold for a 
sum in excess of $200 a share. Third, under the 
law of the State of Washington, where Stanton & 
Co. had its existence, and the place where the con- 
tract was made, a stockholder dealing with an offi- 
cer of his corporation is dealing at arm’s length, 
and no relationship of trustee exists between them. 
Haverland vs. Lane, 89 Wash. 557 (154 Pac. 1118.) 
The decisions of the Supreme Court of the State 
of Washington are controlling. 


It is said (Brief 55) in referring to these in- 
structions and what the jury was told, ‘‘that is 
sound law, although no special circumstances were 
present.’’ If this was true, which is not, it never- 
theless does not reach the point. One of the com- 
plaints alleged against these instructions is that, 
if they stated the law correctly under the theory 
that if any money was paid to Stanton for the 
use and benefit, or as the money of, Hample and 
Hamilton, they could recover, there was no foun- 
dation in the evidence for any such instructions, 
and they were purely abstract, and under the uni- 
versal authority, were prejudicial error. 


It is said (Brief 60), ‘‘neither by pleadings, evi- 
dence or requested instructions did Stanton make 
any elain to a commission for getting the Hample 
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and Hamilton stock for Armour & Co., or admit im 
the slightest that he made a profit out of the sale 
of their stock.’’ True, Stanton made no such 
claim, but if there is a possible theory under the 
evidence in this case that Stanton profited through 
the sale of the Hample and Hamilton stock, 1t must 
be on the theory of commission, or some other 
agreement with Armour & Co. There certainly 
was no evidence that any of the money was paid 
to Stanton as belonging to or for the use and bene- 
fit of Hample and Hamilton. The contract with 
Armour & Co. was for the payment of the mone) 
to Stanton for his stock and his three agreements 
and for no other purposes. 


It is further suggested (Brief 62), ‘‘under the 
evidence, however, if Stanton is to be considered 
as a broker he must be regarded as a broker for 
Armour & Co. unknown to Hample and Hamilton, 
who made use of his influential position in the 
Stanton Co. to get their stock for Armour & Co. 
under the guise of acting in thei interest.’? But 
again, counsel overlooks the point under discus- 
ston, and the fact that these instructions exclude 
“he question of agency, and the question of Stan- 
ton having anything to do with the sale of the 
Hample and Ffamilton stock. Fraud, agency, mis- 
representations, and dealing with the stock have 
nothing to do with considering these instructions, 
because it was all excluded by the court. 


We) 


It is suggested (Brief 74) that counsel for Stan- 
ton requested the uneriticised portion of the in- 
struction contained in Specification of Error 3. 
Quite true, but this instruction was a statement 
on the theory of the complaint and entirely justi- 
fied by the complaint, and the theory on which the 
ease was tried, and the trial court so understood 
the situation as shown by the giving of this in- 
struction. 


It is suggested (Brief 75) that the failure of the 
trial court to embody in these instructions the 
‘fequitv and good conscience’’ rule can not now be 
urged, since counsel for Stanton should have re- 
quested additional instructions. But additional in- 
structions which would reach the point could only 
have the effect of nullifying the instructions al- 
ready given, if their prejudicial effect was to be 
removed. There is no rule, however, which requires 
a litigant to request the tral court to withdraw an 
erroneous instruction. 


It is said (Brief 76) that the repetition of this 
instruction three times was invited by counsel for 
Stanton. The court will look in vain for anything 
supporting this statement. The imstructions re- 
quested by counsel for Stanton were proper and 
recognized by the trial court as proper, but the 
objectionable portion was engrafted on the court’s 
own motion. 


With reference to Specification of Error 5, the 
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instruction dealing alone with the Hamilton ease, 
counsel argues that the criticism of this instruc- 
tion is the use of the words ‘‘new and independent 
contract.’”’ This is not the theory of Plaintiff in 
Error. The theory of Plaintiff in Erroy is that it 
was linmaterial whether a new and independent 
contract was made or not. That Hamilton could 
not recover if he withdrew his stock from the bank, 
notified Armour & Co. that, by reason of their 
failure to perform, and the alleged fraud and mis- 
representations of Stanton, the contract was at an 
end. He could not thereafter proceed to deal with 
Armour & Co. and turn over his stock and receive 
pay therefor and still make a claim against Stan- 
ton. Hamilton had exercised his election and he 
could not thereafter as against Stanton change that 
election; further, he knew absolutely at that time, 
as shown by his letters, all that he knew at any 
time afterward, and if a fraud had been commit- 
ted, he knew of that fact and had a right to re- 
scind. If more than $200 a share was paid for his 
stock, nobody knew it better than Armour & Co., 
and Armour & Co. could not defend against rescis- 
sion. 


The authorities cited (Brief 86) on the question 
of Hamilton’s right to withdraw his rescission have 
no bearing upon the question. Undoubtedly, as be- 
tween Hamilton and Armour & Co. the rescission 
could be withdrawn, but these authorities have no 
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bearing upon the effect of the rescission as to third 
persons. 


In conclusion, we submit there has been nothing 
advanced by Defendant in Error to sustain the 
judgment in this case. When Defendant in Error’s 
brief is carefully considered, it will be observed 
that the questions involved have been avoided and 
the discussion has been directed largely to ques- 
tions not involved. There is scarcely an attempt 
to claim that a recovery on the evidence could 
properly result. A very large portion of the brief 
has been directed toward an attempt to show that 
Stanton’s counsel had mm some manner waived his 
rights, and that this court should now find some 
method of carrying into effect a wrong judgment. 


Respectfully submitted, 


JAMES A. WILLIAMS, 
DANSON, WILLIAMS & DANSON, 
Attorneys for Plaintiff in Error. 


